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Preliminary Statement 


Michael S. Gardner appeals from a judgment of con- 
viction entered in the United States District Court for 
the Southern District of New York on July 7, 1976, 
following a month-long trial before the Honorable Law- 
rence W. Pierce, United States District Judge, and a jury. 


Indictment 76 Cr. 21, filed January 9, 1976, charged 
the defendant Gardner, in 13 counts, with devising and 
executing a series of interrelated fraudu'ent schemes 
between 1973 and 1976, in violation of the federal laws 
prohibiting mail fraud, wire fraud, travel fraud, fraudu- 
lent use of fictitious names and titles, and aiding and 
abetting such frauds (respectively, Sections 1341, 1343, 


2314, 1342 and 2 of Title 18, United States Code'.* An 
“Introduction” to the Indictment furthe: grouped these 


schemes into three substantive categories: 


First, there were the “advance fee” schemes Counts 
1-4 and 7-12), where Gardner. masquerading as a sub- 
stantial international financier, falsely promised to ob- 
tain for his victims large and rapid financing that they 
sorely needed, in exchange for advance fees and expenses, 
which Gardner immediately diverted to his personal use, 
Next, there were the “fraudulent check” schemes Counts 
5 and 6), wher- Gardner forged Canadian checks in non- 
existent accou: s and had co-defendant Braunig deposi. 
them in New York, taking advantage of the delay in 
check-clearing across an international border to get credit 
on the checks. Finally, there were the “charge account” 
schemes ‘Count 13), where Gardner and Braunig, em- 
ploying some of the fictitious names and titles developed 
in connection with the other schemes, opened credit ac- 
counts and ran up large bills, which in material measure 
they never intended to pay and never did pay. 


Trial against Gardner commenced on April 26, 1976, 
and on May 26, 1976, the jury returned a verdict against 


> 


Gardner of guilty on all 13 counts. On July 7, 1976, 


*The indictment also named two co-defendants, Susan M. 
Braunig and Sy Yoakum Guthrie III, who were also charged with 
making false declarations to the Grand Jury in violation of Title 
18, United States Code, Section 1623. Prior t trial, Braunig be- 
came a fugitive, and her trial on all charges w: evered. Follow- 
ing her arrest in Montreal and her conviction there on eighteen 
check-kiting charges (for which she served a brief prison term 
she was finally tried here on Counts 5, 6. 7. 8. 13 and 15 of this 
indictment and convicted of all but counts 7 and & Guthrie was 
tried with Gardner on six fraud counts 12) and was acquitted 
The false declarations count against him was severed, and trial 
of this count is scheduled for later this fall. He is presently at 
large pending appeal of a recent federal conviction in California 
for fraud. 


Judge Pierce, taking note of the “egregious” nature of 
Gardner’s misconduct (Snt. Tr. 29),* sentenced Gard- 
ner to a term of five years imprisonment on each of 
Counts One through Twelve and one year imprison- 
ment on Count 13, the sentence on each of the counts to 
run concurrently with each other and with the two-year 
sentence Gardner had just begun serving for the second 
of his two prior federal convictions. 


Statement of Facts 


Government's Case 


The Government’s case, consisting of 37 witnesses 
and several hundred exhibits, firmly established that 
Gardner had committed each and every one of the frauds 
charged in the 13 counts of the Indictm nt. Nonethe- 
less, on this appeal, Gardner challenges the sufficiency of 
the evidence. Consequently, it is necessary to recapitu- 
late here in some detail at least some of the highlights 
of the Government’s proof as to these frauds. 


A. The White Holdings Fraud (Counts 1 and 4).** 


The first fraud charged in the Indictment was an 
“advance fee” scheme dev: sed by Gardner in early 1974. 

* Abbreviations used in this brief are as follows: eb 
refers to the transcript of the trial. “App. Br.” refers to ap- 
pellant’s brief. ‘“Snt. Tr.” refers to the transcript of the sen- 
tencing. “GX” refers to Government exhibits at trial ad te 
refers to defendant Gardner’s exhibits at trial. “A” refers t 
appellant’= Appendix 

** The Government’s direct case on the White Holdings fraud 
consisted mainly of the testimony of L. Ross Allen (Tr. 89-403 
Vincent J ‘Jerry”) Kirby (Tr. 492-564 and 581-711), Laurence 
T. Clements Tr. 723-766), Romayne Sims Tr. 1119-1151 
Ronnie Sue Gertner (Tr. 413-421), Francis W. Palmieri (Tr. 576- 
580), Melvin M. Morgan (Tr. 787-841), and the exhibits accom- 
panying their testimony 


4 


It depended on his creating the illusion of being a pri 
perous financier with access to immediately forthcoming 
funding, whereas in fact he was without funds. heavily 
in debt, and incapable of raising such funds." 


Early in 1974, Gardner was introduced to Arthur 
White, who, under the name of White Holdings Ltd., 
owned a number of tourist facilities in the city of 
Niagara Falls, Ontario, Canada. White had recently 
borrowed heavily and placed first and second mortgages 
on everything he owned in order to acquire four hotels 
from the Sheraton hotel chain (Tr. 90-92). Now. dur- 
ing the off-season, he found himself unable to get further 
financing from the local banks. (Tr. 93-94). 


Gardner, learning all this, arranged a meeting with 
White in Niagara Falls on Surday, February 3, 1974. 
Accompanied there by what Gardner described as his 
group of greatly experienced experts in European financ- 


ing—Jerry Kirby, Susan Braunig, Laurence Clements. 
and Frederick Riley (Tr. 95-96; 258ff.\—Gardner then 
and there drafted and presented to White a proposal 
(GX 48), by which Gardner would purchase 40 per cent 
of White Holdings for $15 million, which Gardner would 
in turn raise by selling in Europe stock in an off-shore 
corporation into which Gardner would pour his 40 per 
cent ownership in White Holdings. Gardner, falsely 
claiming that he had raised similar financing in Europe 
on prior occa ions, promised to raise the money “very, 
very quickly” (Tr. 96). The only catch was that White 
had to advance to Gardner a fully refundable $100,000 
(the “advance fee”) to cover the necessary expenses of 
getting the project started (GX 48). 


*For all Gardner’s representations, there was no evidence 
that he ever raised any financing for anyone, anywhere, at any 
time. Indeed, his long-time associate, Jerry Kirby, admitted on 
the stand that of all the many deals he ang Gardner worked on 
over the years, not one was ever successfully completed (Tr. 697) 


the proposal, but protested 


0,000 ‘e.g.. Tr. 96-97. 101- 


ine AGL reduced the size of 

; $100,000 (GX 48), to $75,000 

GX 3), $40,000 (GX 8&8), and finally, in the final 

agreement executed February 28 (GX 13), to $25,000, 

representing that he ‘Gardner! would bear the addi- 

tional start-up expenses and that, if he failed to per- 

form, he would fully refund White’s $25,000 (GX 8, 
18; Tr. 190ff.). 


The actual truth, hidden from White, was that Gard- 
ner could nut possibly bear any part of the expenses, 
since he was flat broke. Indeed, in a sworn deposition 
GX 263) given in New York just a few days later, on 
March 8, 1974, Gardner testified that he was presentl; 
unemployed and heavily in debt, with assets and earnings 
of approximately thirty to forty thousand dollars and 
outstanding judgments and liabilities of “about a quarter 
million dollars,” and that he was contemplating an as- 
signment for the benefit of creditors (GX 263; Tr. 770, 
772-4, 781, 784-6, 795 and passim). Also, Kirby testified 
that Gardner had so little money at this time that Gard- 
ner had been forced to vacate his prior business office 
cause he could not pay the rent and was reduced to 
borrowing his rent money from his mother (Tr. 505- 
07).* 


a all attempts by White 

White’s sol | toss A o ascertain this information for 

themsel\ Thus, instead « $i real name, Gardner assume 
the n f “Ss icha Gardner,” thereby assuring that the 
indepe heck that Allen ra n Gardner’s credit rating 
would turn up blank Pee 20 And whe Allen asked Gardnet 
direct t ipply edit references Tr 3 ff . Gardner wrote 
bacK a lett . é i the letterhead F “S. Michael Gardner” 

raunig, stating that: 

the European attitude towards privacy 
extremely difficult to obtain credit references, 


Footnote continued on following page] 


When, after much negotiation, Gardner, to substan- 
tiate his claim that he personally could and would cove 
the expenses of the project above White’s $25,000 p! 
duced what purported to be his ‘Gardner's: own check 
for $25,000, White agreed to go forward ‘Tr. 148 ff 
On February 18, 1974, he gave Gardner a check, certified 
at Gardner’s request by the Bank of Moi.-_real, for $25,000 
‘Canadian)}, which Gardner thereafter represented had 
been deposited along with Gardner’s own $25,000 check 
in an account from which the expenses of the project 
would be covered and f which Gardner would forward 
confirmation (Tr. 152, 181, GX 13). 


This was all a sham. Gardner never deposited 
$25,000 of his own; indeed, as indicated above, he never 
had $25,000 to put up. Nor “id he ever provide \V Lite 
with confirmation of the deposit (Tr. 181) or any 
accounting of how the money had been spent (Tr. 244); 
indeed, as he admitted, he never kept any business 
records at all except “in my own mind” (Tr. 152, 791. 
2954). Gardner immediately took White’s $25,000 
(Canadian) check (GX 1) to New York City and, the 
very next day, with the aid of Susan Braunig, exchanged 
it at the Bank of Montreal branch in New York for two 
bank checks. Through transactions not necessary to 
detail here, these funds were immediately diverted 


ect Sic To my people, with whin sit ou Nave met 
privacy !s a tradition, and credit standing a most per- 


sonal matter.’ 


In place of credit referenc: CGardne! tlered brief kground 
descriptions of his group of “experts,”’ in each of which he fla- 
grantly and even whim i ty re ( ( t} | 
grounds of his so-called advisers, ¢ Although M rede 
Riley’s relationship with the Baron De Rothchi'd and the 
Rothchild |sie| banking consortiun a well known fact, Mr. Riley 


declines to submit any reference, and will enter the picture only 
as my representative 


York to 


OA 
‘a. 


“cuts’ ( 


the “project 


64, 381-82, 


Having defr: t 
never went forward wit 
deed, he did nothin i 
steps necessary to malntalin 
was doing something 
into temporary complacency, 
so that he could induce White’ 
to become Gardner's ne 
further funds; and al f ‘reate his defenss 
when the “pro) t’ ‘Ventus ly an { laught More- 
over, as 
that were ti 1 seeming 
roject: were he in realit 
project al all. or else 


White organization itself, not Gardner.’ 
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ving beer et up. neit " 
if the White Holdings project 
forth below, they were used 


other schemes 


e Y geht 


703-04: GX 211D 
Footnote continued on following page] 


When by early A 
be induced to “advance” 
suddenly became di‘ficu] 
telephone messages tu Gai 
é.g., Tr. 233-236), and 
Gardner’s first payment of $400,000 
(GX 13)—came and went wit 
words. When, by August, ! 
White had been swindled an nt Gardne 
for repayment, Gardner falsel: esponded 
have financed the expenses on White dea 
worked it out completely” (GX 37 But tl 
that the project had never begun—a 
was unable to offer any evidence to 
had simply taken White’s $25,000 for himself: 
returned or properly used a penny of 


GX 238). 


B. The Porklean Farms Fraud (Counts 2, 3, 4)* 


Gardner’s next advance f ‘raud was perpetrated at 


the expense of Arthur White's solicitor. Ross . llen, and 


The final such stey 
on a ticket paid for by 
make preliminary arrangement 
tering the Panamanian compa nd 
This was entirely a sham; Gardner not onl 
any of the money needed for the printing 
White’s advance fee on h elf but even f 
the corporate documents showing the formation of t 
corporation—even though in fact it had been 
559, 600-01 704-06; GX 135 And Kirby's 
which Gardner was pposed to pay, 
**hite’s su icitor, Allen (Tr. 190-194, 

The Government's direct cas¢ 

mainly of the te mony ¢ I ame six witnesses who 

testified respecting the White Holdings fraud ce footnote at 
page three, supra), together vith the exhibits accompanying 
their t timon) 
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grew directly out of Garner’s success in defrauding 
White. Specifically, shortly after pocketing White’s 
$25,000 advance fee, Gardner approached Allen about ar- 
ranging a similar European financing for Porklean 
Farms, Ltd., a hog-breeding operation in which Allen 
\ a principal and which was experiencing financial dif- 
ft... ties at this time (Tr. 168, 384). Gardner represented 
that he could arrange fo. a West German stock offering 
by which $6 million ‘U.S.) could be raised “at once” for 
Porklean that would both ease its “cash-poor” status 
and also evabe it to expand nto foreign markets. 
Literally overnight, Gardner hand-drafted an agreement 
(GX 171, which, afte: some further negotiations and 
changes, was typed and then executed by Allen and “‘S. 
Michael Gardner” in early March (GX 19; Tr. 163ff.). 


Under the agreement, while Gardner was responsible 
for all the other expenses, Porklean was responsible “to a 
maximum of Fifteen Thousand ($15,000.00) Dollars for 
the fees and expenses for the setting up of the German 
corporation...” (GX 19; Tr. 371-2). Allen did not pay 
this $15,000 when he signed the agreement on March 1, 
for Porklean did not have sufficient funds -vailable (Tr. 
167, 384, 362, and passim'!. But on March 5, Gardner 
calied Allen to remind him to pay (Tr. 167), and this 
was followed on March 7 by a ietter from Gardner (GX 
20) on the letterhead of “Penquin [sic} Products Com- 
pany” stating: 


“Speaking Penquin to Porklean, Ross, I’d say 
say things are proceeding rather well. We are re- 
writing some of your material and should have 
everything on the road by some time next week.” 


» letter was signed: “Penguin Products Company S. 
The let 1 ; 
Michael Gardner, President.” 


In reality, this was all a shara. As previously in- 
dicated, Gardner had neither the 1° = nor the finan- 


id 


cial wherewithal to carry out this kind of project. Indeed, 
the above letter was written just one day prior to his 
giving the sworn deposition mentioned earlier, in which 
he confessed to being hopelessly in debt and without assets 
or resources. And as for Penquin Products, Gardner later 
admitted on cross-examination that it was simply a part- 
nership (with himself and Braunig as partners) set up 
to market “complimentary dinner club books,” which never 
got off the ground ‘Tr. 2519-25, 2873, 3000ff.. and 
passim). But Allen, believing Gardner to be the experi- 
enced and financially capable expert in raising European 
capital that he had represented, scraped together what 
monies he could and sent Ga’ dner three checks for $5,000 
each, dated March 10, March 20, and March 30. so 
that he would have sufficient time to cover them (Tr. 
167ff.). Gardner imn eliately aeposited the first $5,000 
check (GX 2) in hi. account at the Deak Bank in 
upstate New York, where, following « delay in send- 
ing the check to Canada, it cleared ‘Tr. 169, 1144ff.: 
GX 238).* As with White’s $25,000, Gardner then im- 
mediately converted Allen's $5,000 to his own use. Not 
one penny of Allen’s $5,000 was ever spent on what the 
agreement ‘GX 19) called for it to be spent on—“the fees 


* One potent proof of Gardner’s fraudulent intent was the 
speed with which he converted the advance fees to his own 
use. In the case of White’s $25,000, which was a certified 
check, he was able to exchange it the next day for two bank 
checks, which he then deposited in his personal account. The 
first Allen c’. +k, not being certified, could not be converted quit 
so quickly. 1 ut a few days after it was deposited, Braunig called 
the Deak Bank on Garuner’s behalf, and, upon learning that the 
Allen check had not yet been credited because of the delay in 
clearing checks through Canada (see Section “D” below), Braunige 
induced Mrs. Sims of the Deak Bank to call the Canadian bank 
directly to speed the collection process, Later, Gardner sent Mrs. 
Sims a thank you letter an? a bouquet of flowers for these and 
other such services in speeding credit to him. (Tr. 1144-1150: 
GX 238). 


1] 


and expenses for the setting up of the German corpora- 
tion’”’—and indeed no such corporation was ever set up." 


After Gardner had deposited Allen’s second $5,000 
check |GX 22). deted March 20, but before it had cleared, 
one of White’s agents, Joseph Fuger, told Allen that he 
had learned that Gardner was in serious trouble with the 
law as a result of recent criminal convictions for stock 
fraud and dealing in stolen securities. Allen immedi- 
ately stopped payment on the remaining two checks to 
Gardner (Tr. 177). He then spoke with Gardner, who 
totally denied his prior convictions and said it ‘must be 
another Michael Gardner” ‘Tr. 180, 182, 377)—a blatant 
falsehood, but not an unconvincing one in light of the 
commonness of the name “Gardner’ and the fact that 
Gardner in dealing with Allen had always used the name 
“S. Michael Gardner” instead of his actual name under 
which he had been convicted (GX 419, 420). 


After more conversations in which Gardner further 
assuaged Allen’s fears—-and, with Kirby’s help, induced 
Allen to release a further $5,000—Gardner became im- 
possible to reach, and finally Allen, on August 8, 1974, 
wrote Gardne, terminating -heir agreement and demand- 
ing a refund ‘Tr. 186-197, 232-39; GX 33-A). Gardner 
responded that he was working things out and would 
contact White and Allen soon: he never did, and no 
refund was ever forthcoming (Tr. 239-44). 


* As summarized by the Government on summation (GX 
134 and 436 for identification), the Deak Bank checks and records 
showed that from the proceeds of White’s and Allen’s advance 
fees, Gardner spent 81° on expenses that were personal or, 


at least. wholly unrelated to the White and Allen projec », such 
as cash for his wife, his mistress, and his mother, and otner per- 
sonal expenses; another 1214; went for the personal expenses of 
his confederates; 114° went for miscellaneous unspecified ex- 
penses; and only 5°, went for expenses that could even arguably 
have been said to have been related to the White and Allen 
ventures. 


12 
C. The Charge Accounts Fraud (Count 13).* 


To maintain his expensive “life-style” ‘which, the 
proof showed, included separate East Side apartments 
for his wife and his mistress, a large Fifth Avenue office. 
a chauffeured limousine. frequent dining at chie restau- 
rants, etc.), Gardner, who had no legitimate occupation, 
relied not only on the proceeds of his advance fee and 
bank frauds but also on the fraudulent obtaining of credit. 
By 1973, with numerous default judgments pending against 
him, Gardner had no reasonable expectation of obtaining 
credit, especially under his own true name of Michael S. 
Gardner. Consequently, after forming his liaison with Ms. 
Braunig in late 1972, Gardner and Braunig entered into a 
scheme whereby Braunig obtained charge accounts, credit 
cards, and the like using her own name but a wide variety of 
fictitious titles and false employment information drawn 
from the various corporate fronts that Gardner had de- 
veloped in connection with his other frauds. After 
establishing a large number of such accounts, Braunig, 
by pretending to have married a rich executive named 
“S. Michael Gardner,” induced the companies to change 
her accounts to joint ones in the common fictitious 
name of “S. M. Gardner” ‘i.e. “S. Michael Gardner” and 
“Susan M. Gardner’) and, in many cases, to increase their 
credit limits. She and Gardner then ran up, in 1974 and 
1975, thousands of dollars in unpaid charges, made use 
of their false names to stave off collection, and, when 


* The Government’s direct case on the charge accounts fraud 
consisted mainly of the testimony of Melvin Morgan (Tr. 797- 
840), Marie Sansone (Tr. 849-868), Peter Altmann (Tr. 870- 
881), Maureen Walsh (Tr. 883-892), Harry McBeth (Tr. 893- 
921), Fortunee Naim (Tr. 933-1009) Deborah Menendez (Tr. 
1328-65), Joel Viders (Tr. 1404-1414), Neil Cirranello (Tr. 1414- 
1423), Steven Smiler (Tr. 1424-42), Frank Finnigan (Tr. 1511- 
18, 1530-1541, 1642-44), and Karen Schiller (Tr. 1542-55), 
together with the exhibits accompanying their testimony, 
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all else failed, simply defaulted, leaving it to the com- 
panies to discover that the credit information on which 
the companies had relied in extending credit to “S. M. 
Gardner” was entirely false. 


The Government introduced numerous examples of 
such fraudulently obtained charge accounts, any one of 
which was sufficient to support conviction on Count Thir- 
teen, which charged Gardner and Braunig with using 
false and assumed names and titles for the purpose of 
carrying on a fraudulent scheme to obtain credit, in vio- 
lation of 18 U.S.C. $$ 1342 and 2.* The example of 
the Master Charge account (GX 205) is illustrative. 
Braunig first applied for a Master Charge account in 
February, 1973 under her real name and ! »me address, 
but falsely stating among other things that she had 
been employed for the past four years at “Worldwide 
Securities Ltd..” a “brokerag>” business where she was 
now “Adm. Asst. to President’? ‘employee number 


“04510") at an annuai salary of ‘$10,400,” plus addi- 
tional income from “stock portfolio” and “commodities 


ee | 


contracts. 

*The primary exarples were charge accounts with Altman's 
GX 226). Bank Americard (GX 235), Bloomingdale’s (GX 227 
Bonwit Teller (GX 222), Lane Bryant (GX 233), Master Charge 
(GX 205), Saks Fifth Avenue (GX 228) and Tiffany’s (GX 234), 
and there were others as well (including even the telephone 
company 

**In actual fact, “Worldwide Securities’ was merely the 
front behind which Gardner and Braunig (there signing as “‘cor- 
porate secretary”) had committed their fraud on Underwriters’ 
Trust a few months earlier (see Point III, infra). Far from 
working there for four years, Braunig had only met Gardner 
in 1972 (Tr. 2290 ff., 2825 ff., 2999), long after he had been 
barred from the brokerage business (Tr. 2999). There were ni 
employee numbers at ‘Worldwide Securities,” which consisted 
entirely of Gardner, Braunig, and an occasional part-time secre- 
tary (Tr. 1545-48, 1555), and Gardner did not pay Braunig a 


ontinued on following page] 
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Having opened the unt. Braunig, in line with 
the pattern on all her accounts, further lulled Master 
Charge into believing she was a good credit risk by, over 
the first few months of the account, limiting her charges 
and making timely payments. Then, in February, 1974, 
she took the next step in the scheme by sending Master 
Charge an application to change her account name 
to “Susan M. Gardncr” and issue two account cards in 
the joint name “S. M. Gardrer.” In this application, 
in addition to assurring the false name,* she falsely 
stated among other things that she was now employed, 
at an annual salary of ‘$16,000,” at “Penquin Prodvucts 
Company,” a “Conglomerate” that had taken over Werld- 
wide Securities, and was now “married” to “S. Michael 
Gardner,” for whom she wanted the second credit card.** 
As soon as the card was issued, Gardner began using it. 


Additionally, the Master Charge records indicate that when 
their office called the phone number Braunig had given for World- 
wide Securities, a ‘““Mrs. Seidenberg” confirmed Braunig’s employ- 
ment information. In a-tual fact, the real Karen Seidenberg, 
a temporary secretary, had left Garaner’s employ months earlier 
(Tr. 1546); Braunig had simply apnropriated her name 

*Gardner’s “Statement of the Case” to this Court states 
(without any citation to the record) that Braunig’s changing 
of her accounts to the name “Gardner” partly “reflected a 
change of name she effected with Actor's Equity (she was also 
an actress ow (App, Be. 13 There is not a scintilla of 
evidence in this case to pport this false assertion. On the 
contrary, its “source” (if any) is Braunig’s testimony to th 
Grand Jury, as set forth in Count 15 of the Indictment against 
her charging her with perjuring herself before the Grand Jury 
by telling them this flagrant falsehood. On Sept-mber 27, 1976, 
a jury in the Southern District of New York cenvicted Praunig 
of this very Count (among others) 

**In actuality, she was not married to Gardner or anyone 
else (Tr. 3002 and passim), and tenguin Products, as noted 
earlier, was simply a defunct partnership that she and Gardne: 
had set up purportedly to market complimentary dinner club 
coupons, and that had never gotten off the ground. 
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Finally, on May 1, ‘4, Braunig applied for an 
increased credit limit for ‘S. M. Gardner,” statine 


[wJant to use card for travel expenses now as wel! 
(business!) company reimburses expenses.” On_ this 


application under the name of employer or business 
Braunig put “Ekalb Investments Inc.,” the “shell” Gard- 
ner had set up, but never used, in connection with the 
White Holdings project, supra. Braunig falsely stated 
that Ekalb was a “Conglomerate,” of which her husband 
was President at a salary of “$100,000” and of which 
she was “Corporate Secretary & Mgr.” at a salary of 
“$16,500.” * 


In early July, Master Charge approved the increased 
credit limit. As reflected in the voluminous Master 
Charge records (GX 205), Braunig, a few days later, 
called Master Charge and falsely claimed that her ‘credit 
card had been lost or stolen. She requested Master 
Charge to issve two new cards, under a new account 
number, to “S. M. Gardner’, and this was done. 


Armed now with two “S. M. Gardner” Master 
Charge cards, Gardner immediately flew to Europe 
where du “ing August, 1974, he ran up several thousand 
dollars ui airplane, hotei, car-rental, and similar ex- 
penses, which he charged to one or the other of his 
Master Charge cards. On a smaller scale, Braunig, 
who remained in New York, did the same with her 
two cards. In this fashion, the two of them, in a few 


*On cross-examination, Gardner claimed he “might” have 
made a hundred thousand doll-rs that year, although he ad- 
mitted to not having filed any income tax return reflecting this 
(Tr. 3002-03). 


months, ran up approxiinat 
of which they never paid.* 


D. The Barclay’s Bank Fraud (Counts 5 and 6).** 


Gardner’s next, and perhaps most blatant, scheme 
was a forged and fraudulent check scheme committed a 
the expense of Barclay’s Bank of New York. In June. 
1974, Barclay’s opened a new branch in mid-town New 
York and offered free checking accounts to new cus- 
tomers (Tr. 935). In short order, Gardner and Braunig 
opened three accounts at the branch: one in her name. 
one under the fictitious name “S. M. Gardner.” and 
one under the name of their corporate shell “Ekalb 
Investments, Inc.,” which they represented as being an 
“investment” company presided over by “S. Michael 
Gardner.” (Tr. 936-943; GX 262 268). 


* When no substantial payments were made into their account. it 
was referred, in October, 1974, to the Master Charge credit depart- 
ment. In response to its inquiries, Braunig and Gardner, over th 
next few months, offered, both orally and in writing, a long 
series of fabrications designed to mislead Master Charge. 

For example, Braunig, using the name “Susan M. Gardner” 
and the letterhead of “S. Michael Gardner,” wrote in her letter 
of January 15, 1975 that: “As for the Hertz rent-a-car charge 
from Frankfurt, Germany; Mr. Gardner does not have an ac- 
count with them, has never placed his signature on file with 
them and certainly did not rent a car from them ($108.25).” 
Master Charge’s customer service manager duly wrote to Hertz 
in Germany and received back a photocopy of the relevant car 
renial contract and voucher, very clearly showing Gardner’s 
distiactive signature at the bottom (GX 205 

**In proving this fraud, the Government’s direct case 
sisted mainly of the testimony of Fortunee Naim (Tr. 
1009), Leon Wiecersak (Tr. 1064-1078), Joseph Conklin 
1091-1118), Ivan Svendsen (Tr. 1185-1210), Donald Stange} 
1998-2033), and the exhibits accompanying their testimony. 
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Over the next few months, Gardner “tested the 
waters” by drawing a number of insufficient checks on 
the “Ekalb” and the “S. M. Gardner” accounts. As a 
result, he quickly discovered that Barclay’s was lax and 
error-prone in its check-clearing procedures, particularly 


where foreign transactions were involved; and he took 
advantage of this to fraudulently obtain monies through 
both of these accounts.” 


With this as background, Gardner, in December, 1974, 
turned his attention to the remaiviing Barclay’s a¢count, 
in Ms. Braunig’s name. 


Gardner now proceeded to make out two blank checks 
of the Metropolitan Trust Company (a bank-like institu- 
tion in Canada}, for just under $5,000 apiece, to the order 


*For example, in August, 1974, naving $194 in his Ekalb 
account, Gardner made out an Ekalb check for $22,860 to Her- 
mance Investments in Switzerland The check “bounced.” Un- 
fazed, Gardner. in September, 1974, with the same low balance 
in his Ekalb account, made out another check to Hermance In- 
vestments, this one wr $23,437 Through an error at Barclay’s 
this check initially cleared, and Barclay’s appeared to have lost 
over $23,000, Gardner, for his part, aisclaimed any personai 
liability, saying it involved only the (judgment-proof) corporation, 
Kkalb. Fortunately for Barclay’s, before the money had reached 
“Hermance Investments,” Barclay’s was able to stop the transfer 
and recoup the money from the transferring Swiss Bank, Credit 
Suisse (Tr. 958-965, GX 274 

Later in September, Gardner drew a_ certified check 
for $5,000 on his S.M. Gardner account at a time when he 
had a suiticient balance to cover it But when, upon receiving his 
next statement, he nd that, again through some bank error, 
this withdrawal of $5,000 had not been debited to the S.M. 
Gardner account, he immediately drew out the balance of the 
artificially inflated account, thus defrauding the bank of $5,000. 
When, in November, the bank discovered the error and tried t 
contact “S.M. Gardner,” he proved unreachable. (Tr. 965-67, 
GX 270, 273 
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vf Susan M. Braunig, using fictitious account numbers 
and names. On the first check (GX 56A). dated De- 
cember 3, 1974, he forged the name “John Robert Barry” 
and on the second check (GX 56B), dated December 4. 
1974, he forged the name “David Barrett.” * Braunig 
then deposited these fraudulent checks, on consecutive 
days, into her Barclay’s account, the prior balance of 
which was near zero (Tr. 968-70, GX 56A & B, 269, 
272). 

From his prior experience with his own Metro Trust 
accounts (GX 244-46, GX 57) and from the delays en- 
countered in clearing Allen’s Canadian checks through 
the Deak Bank (supra), and even more from Gardner's 
own very extensive knowledge of check-clearing proce- 
dures of various banks (infra), Gardner knew that there 
would be a considerable delay while these checks cleared 
through the international mails between New York and 


Canada. He knew further that Barclay’s was lax and 
error-prone, and if it erroneously credited, or could be 
induced to credit, the proceeds of the checks any time 
during the lengthy clearing-period delay, Gardner could 
reap the fruits of this fraud. 


Although Gardner denied signing the checks, the proof 
of his forging—the heart of the fraud—was overwhelming, 
and his Brief does not challenge it on appeal. Among much 
else, there was the testimony of a handwriting expert that it 
was “highly probable” that the forged signatures were Gardner’s 
writing (Tr. 2020); the testimony of Gardner's confederate, Jerry 
Kirb,, that they were Gardner’ riting (Tr. 526); the preof of 
Gardner’s forging signatures in connection with some of the other 
frauds in this case (e.g., Tr. 213, 537-44, 586-89. 742-45); th 
proof of Gardner's access to blank Metro Trust checks (Tr. 523-26, 
1187-1203); and the fraudulence of the accounts, the obvious 
phoniness of the names, and other such indicia of fraud that 
Gardner, who with Braunig was the beneficiary of the proceeds 
of the checks, was unable to adequately avcount for eg. Tr 
2753-60, 2778-92; and see Tr. 3242-46, 3373-75). 
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In particular, there was ample proof that Gardner 
knew that Barclay’s Bank, like other New York Banks, 
had a “three day rule” and a “seven day rule” (Tr. 974ff,, 
3103-10; GX 409). When a check drawn on a local 
New York bank was deposited into Barclay’s Bank of 
New York, Barclay’s would automatically credit the pro- 
ceeds after three days unless the check had been reported 
hed. Likewise, if the check was drawn on an out-of-town 
(but not foreign) bank, Barclay’s would automatically 
credit the proceeds after seven days unless the check 
had been reported bad. In the case of foreign ‘including 
Canadian) checks, however, there was no automatic rule, 
and the bank was not supposed to credit the proceeds 
until receiving actual word of clearing from the foreign 
bank. But Gardner knew that if the bank made one 
of its frequent errors and credited the checks under either 
of the automatic rules, there would be ample opportunity 
to realize the fraud. 

Accordingly, on December 6, just 3 business days 
after the deposit of the first forged check, Braunig 
went to Barclay’s and tried, with two tellers, to cash a 
check for $3,600 against the proceeds of the first forged 
check. No error had yet been made, however, nor was 
she able to induce one on this occasion (Tr. 971-73; 
GX 272-E!. So Braunig waited again, until seven days 
had passed, and on December 10 tried to cash a $1250 
check at another Barclay’s branch (Tr. 973, GX 269A) ; 
but Barclay’s computes its “seven day rule” by business 
days, so once again she was unsuccessful. 


On December 12—seven business days after deposit 
of the first forged check—Braunig tried a third time, 
this time with a small $75 check (Tr. 975; GX 269, 
272). This time she was successful in inducing ar 
error: a bank employee treated the deposits under the 


TU 
“seven day rule” and credited them to Braunig’s 
count (Tr. 974-75). 


Within five days, R-aunig proceeded uw withdraw the 
entire proceeds (other than $10.80): in rn, she con- 
verted some of the proceeds to cash, but deposited most 
of them into Gardner’ ~w ccount at the Amalgamated 
Bank, from where he sp n personal uses (Tr. 
975; GX 410(1 and als I aving the fee of the 
attorney who represented him when Barelay’s thereafter 
sued him (GX 503). Meanwhil forged Canadian 
checks wound their way througn the mails. »nd in Janu 
ary and February, Barciay’s received word that they had 


failed to clear. By then it was too late: Gardner and 
Braunig were $10,000 richer, Barclay’s $10,000 poorer. 


E. The Fun Tyme Fraud (Counts 7 and 8)* 


Gardner’s next scheme was another “advance fee” 
fraud. 


Fun Tyme Packages, Inc., was a wholesale travel 
agency in Brooklyn, specializing in “package tours” to 
the Caribbean (Tr. 1212-1215). The Caribbean hotel 
and tourist agencies with whom Fun Tyme booked’ these 
tours in advance required that Fun Tyme guarantee 
the bookings by providing guaranteed letters-of-credit 
(“L/C’s”) from established banks, who, in turn. required 
that such guaranteed IL, C’s (which were readily nego- 
tiable' be collateralized collar-for-dollar (Tr. 1215ff. 
1373ff!. In late 1974, Fun Tyme needed $500,000 in guar 


The Government's direct case on the Fun Tyme fraud con- 
sisted mainly of the testimony of Robert Van Marx (Tr. 421]- 
178), Scott Grody (Tr. 1210-1328), Deborah Menendez Tr. 1328- 
65 Mark Parker Tr. 1365-99, 1454-1510), Jack Gardner (Tr 
1558-1576), Sara Giaimo (Tr. 1650-75), and the exhibits accom- 
panying their testimony 
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anteed L C’s to get through the 1975 winter season, but 
it had only $200,000 in cash collateral available for this 
purpose Tr. 1217-19). The banks that Fun Tyme ap- 


proached could not he induced to change their dollar- 


for-dollar policy ‘Tr. 1218-20). By January, Fun Tyme 


found icself in a desperate predicament: if they failed 
to produce the L C’s soon, they would no longer be 
pproved by the Caribbean agencies and would be forced 


out of business ‘y. 1219 


At this point, with its “creditors . pressing very 
badly” (Tr. 1390), Fun Tyme was introduced through 
a purported “finder”, Sy Guthrie, to Gardner ‘Tr. 1381- 

}}. Gardner represented that he had connections with 
wiss bank that he felt he could supply the necessary 
L/C’s in just 10 days. Moreover, citing what he said 
was a section of the “international banking code,” Gard- 
ner stated that the Swiss bank could supply $500,000 in 
L/C’s even if Fun Tyme could put up only $200,000 in 
collateral. (Tr. 1384ff; GX 96). Gardner stated that 
his fee for this rapid service would be $25,000, of which 
$7,500 had to be paid in advance; but if the deal did 
not go through, it would be fully refunded (Tr. 1385 


On January 15, a written agreement drafted by Gard- 
ner and embodying these terms was entered into br “un 
Tyme, “S.M. Gardner, as agent’ ‘without spec:*’in, as 


* 


agent for whom or what), and “Sy Guthrie ( Finder)”. 
The agreement (GX 96) provided in its first clause that 
“GARDNER agrees to arrange for FUN TYME within 
10’ davs of the signirg of this agreement twelve 
ett of credit for a period of one 1) year 
ue of $500,000 U.S.” 
je that these were to be clean, 
on a qualified Swiss banking 
auired to post only $200,000 in collatera 
Tyme was pay a fee of $25,000, of 
paid in advance “as a binder” that would 


Gardner failed to comply 


Later that same day, Fun Tyme delivered a 

for $7,500 to Gardner’s office, and it was deposited 
next day in a joint “S.M. Gardner” account at Manu- 
facturers Hanover (GX 97, 204; Tr. 1388 Gardne 
then immediately drew out the proceeds and spent then 
on back bills and personal expenses and also on a $1.000 
check to the Hotel Blackstone which was credited to 
Guthrie’s back-rent bill there (GX 204, 415-17: Tr. 
1563ff. }. 


Gardner’s agrecment was a total sham. Gardner had 
never succeeded in raising L C’s in the past (or any 
other financing for that matter); he had made no con- 
tacts with any Swiss bank “bout getting these L C’s:* 
and he had no basis whatever for believing, let alone 
promising, either that a Swiss bank would accept only 
the 40°’ collateral or that the L C’s could be issued in 
ten days. 


The ten days passed, during w' ich the full extent 
of Gardn i’s “efforts” to get the L/C’s was telexed 
inquiries \o his confederate in Geneva, Assen Ivanoff, 
who, at best, was not a banker himself Lut simply 
a “good customer’ of a small, unstable, and dubious 
Swiss bank called the Banque Fiduciaire de Lucerne 
(“BFL”) (Tr. 422-32, 438-441; GX 80).** At the end 
of the ten days, with no L C’s having been issued, 
Fun Tyme : lawyer, Mark Parkcr, made numerous at 


*The accuracy of Gardner's A aims t ’ ry made 
forts te ire this financing is evaluated under Poin of this 
Brief, infr But not even Gardner aimed to have contacted 
in Tyme money on 


anycne about these L/C’s prior to taking F 


January 15 
* BFL’s entire reported assets as of December 31, 1973 were 
between $390,000-$400,000, ve would here be called upon to 


guarantee $500,000 L/C’ 


tempts to reach Gardner and finally succeeded (Tr. 
1393). Gardner falsely told Parker that the L/C’s not 
.. y had been issued but were already directly “on their 
way” to the tourist agencies (Tr. 1393). Parker asked 
for a letter confirming this to show to Fun Tyme’s 
anxious creditors, and Gardner, on January 29, 1975, 
mailed a letter (GX 70) to Scott Grody, Fun Tyme’s 
President, stating: 


“This is te confirm that the letters of credit 
as per the enclosed list * have been issued and 
yiaced in the mail to the various beneficiaries. I 
have informed Mark Parker of this by phone 
today.” 


Ne such letters had been (vi ever were) issied, let alone 
placed in the mail (e.g., Tr. 1242, 1395, 1399). 


But on the oasis of this misrepresentation, Fun Tyme 
assured their creditors that the LC’s were enroute (Tr. 
1395) and even sent Gardner a letter of thanks for get- 
ting the L/C’s (GX 113). When, at last, the tourist agen- 
cies began to complain that they still had not re- 
ceived the letters, Parker and Grody sought again to 
contact Gardner (Tr. 1242ff.). This now proved im- 
possible. Messages left for Gardner went unreturned 
(Tr, 1244, 13895), and Braunig, who sometimes answered 
the phone, fended them off with various evasions (e.y., 
Tr. 1246). 


Finally, Fun Tyme sent Gardner a demand for its 
money back (GX 99), to which it received no response 
(Tr. 1255-56). When Grody repeated the demand over 
the phone, Braunig falsely ciaimed the money had been 
spent in trying to obtain the letters of credit and refused 


*This was a list of the twelve tourist agencies involved, 
their addresses, and the amounts of the L/C’s to be sent to each. 


any refund (Tr. 1256-57). Gardner himself remained 
unreachable, and no money was ever refunded (Tr. 1255- 
60). 


F. The Myrtle Rupe fraud (Counts 9-12)* 


The last cf the “advance fee” schemes of which Gard- 
ner was convicted in this case, and per haps his cruelest 
scheme, was defrauding a_near-destitute 73-year-old 
widow, Myrtle Rupe, of her last $14,000. Gardner com- 
mitted this scheme in collaboration with another swindler, 
James Lofland, who was convicted here (75 Cr. 769) of 
defrauding Mrs. Rupe, another elderly widow named 
Esther Armstrong, and several other victims, of over a 
half million dollars between 1972-75 basset othe variety 
of fraudulent schemes (Tr. 1589-91, 172 , 1950-71 end 
passim ). 


In early 1975, Lofland called Mrs. Rupe at her home 
in Oklahoma City (GX 109), and told her that Sy Guthrie 
had introduced him to a man named Michael Gardner, 
who was connected with a Swiss bank and who was going 
to get a $700,000 loan to complete the country club de- 
velopment (“Country Clubs of America”) in which he 
had previously induced her to invest most o: hei estate 
(Tr. 1732-34). Lofland said, however, that to get the 
loan Gardner had to be paid an advance fee of $14,000, 
and he asked Mrs. Rupe to pay it. When she said 
that she was now out-of-money and would have to 
borrow it, he responded by giving her Gardner’s phone 
number and telling her to call Gardner and “check 


* The Government’s direct case with respect to the Myrtle 
Rupe fraud consisted mainly of the testimony of Myrtle Rupe 
(Tr, 1724-1971), Deborah Mendenez (Tr. 1328-65), Jack Garéner 
(Tr. 1558-76), Esther Armstrong (Tr. 1589-1641 , Sara Giaimo 
(Tr. 1650-75), and the exhibits accompanying their testimony. 
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him out” for herself. (Tr. 1784-86). Rupe then called 
Gardner, who said he was representing a Swiss bank and 
that he was prepared not only to secure a commitment for 
a $709,000 loan to the country club but to fund it as well 
(Tr. 1737-38). He urged her to come to New York and 
sign the agreement (Tr. 1738). 


Accordingly, against the advice of her banker, Mrs. 
Rupe borrowed against her home (her one remaining 
asset) and flew to New York on the afternoon of Febru- 
ary 17 (Tr. 1788-40; GX 110). Lofland took her im- 
mediately to Gardner’s Fifth Avenue office, where Gard- 
ner presented her with an agreement to sign (Tr. 1741- 
43). After some hesitation, Mrs. Rupe, the next da,, 
signed the final agreement, which had been already 
signed by Gardner, who was occupied “downtown” [in 
federal court] (Tr. 1744-49, 2681-83). Rupe then made 
out a $14,000 check to “S. Michael Gardner” (GX 
301),” gave it to Braunig (who had charge of the offic 
in Gardner’s absence), and flew back to Oklahoma (Tr. 
1749-50). Although Lofland had assured her that the 
money would be “held” in a “special account” (Tr. 
1754), in fact, it was deposited into the “S. M. Gard- 
ner” account at Menufacturcrs Hanover, from where 
the proceeds were immediately spent on Gardner’s back 
bills (including the fees of the attorneys then repre- 
senting him in federal court) and payments to the Hotel 
Blackstone for the benefit of Guthrie. (Tr. 1667 ff; CX 
204) .* 


The records of the S. M. Gardner account at Manufacturers 
Hanover GX 204; as summarized in GX 485 and 437 for identi- 
fication show that, af the proceeds of vuze Fun Tyme and Rupe 
advance fees, Gardner spent 759% on personal expenses and ex- 
penses wholly unrelated to raising financing for these two projects, 
23'4 on payments to the Hotel Blackstone for the benefit of 


Guthrie, and 112% on items that might arguably be said to relate 
to Fun Tyme or Rupe. , Moreover, Gardner’s overall bank records 
show he had virtually no other income during January-February, 

{Footnote continued on following page] 
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The final agreement ‘GX 390) contained representa- 
tions by Gardner (who entered into it in the name of his 
favorite front, Ekalb Investments, Inc.) that were utterly 
fraudulent.* But having now taken Mrs. Rupe’s $14,009 
and spent it, Gardner became typically difficult to reach 
and, when reached, engaged in lulling or delaying tactics 
(Tr. 1759-79, 1788-96). 


Ultimately, Mrs. Rupe reported the matter to the 
F.B.1., who interviewed Gardner on April 4. After the 


1975, except from these two frauds and the prageeds of the earlier 
forged checks fraud. Lofla’ *, meantime, realized $8,000 from the 
same scheme by getting t.. other victims to advance $8,000 to- 
ward the very same “acvance fee” already paid in full by Mrs. 
Rupe (Tr. 1593--1618; GX 152-54, 289-91, 300). 

* For example, the first clause provides that “EKALB agrees 
to arrange for COUNTRY CLUBS a stand-by committment | sic! 
in the amount of $700,000... .”" This wag equally impossible yor 
Gardner, who was broke, as for Ekalb, which was a ‘shell’? without 
assets. No such commitment e -r was produced, nor was any 
evidence whatever introduced (other than Gardner's vague, un- 
corroborated testimony—see below) that any efforts were made 
to obtain such a commitment. 

The next clause provides that “EIALB shall produce a 
letter of intent relative to this committment within three (3) 
business days of the signing of this agreement. The committment 
papers themselves will then be drafted in the normal course of 


business. . . .” Again, this “letter of intent” was never 
produced, and it borders on the absurd to believe that Gardner 
could have ‘duced any legitimate letter of intent relative to 


su.h a substantial commitment within such a short period. 

Similar misrepresentations can be found in most of the re- 
maining paragraphs of the agreement. Perhaps the most blatant 
occurs in the penultimate paragraph paragraph 13): “EKALB 
hereby represents that it can fund the committment discussed 
herein within (15) fifteen days of receipt of notice requesting 
this additional service.” Given that the total assets in the 
various Ekalb bank accounts was in toto less than $500 and 
that Gardner, iess than two weeks later, filed an Annual Informa- 
tion Return for Ekalb with the Ontario Government in which 
he stated that Ekalb was not in operation at all (GX 402B), this 
was quite a misrepresentaiion indeed. 


27 


agents had left, Gardner called Rupe, and the conve 
tion, which was tape-recorded by both pat tics, was played 
for the jury at trial (GX 112, the transcript of which 
is GX 112B for identification). In this conversation, 
Gardner took a variety of tacks, including that Mrs. Rupe 
had defrauded him (‘‘“That’s robbing from a _ lender, 
Ma’am. You’re perpetuating a fraud upon us.”) and, 
two minutes later, that Lofland had defrauded them both 
(“He takes all you nice ladies for money—and you’re 
going to get mad at me? We’ll see who goes for this 
one.”) He also threatened her with various forms of 
retaliation for reporting him to the F.B.I.* 


But most of all, he claimed to have obtained the prom- 
ised commitment, two dayc after their agreement was 
signed, nd to have it right on his desk, so that Mrs. Rupe 
was not entitled to her money back.** This was a flagrant 
. Madan, you're going to have the problem of your }* 
because 1 am going to take from you whatever you might 
have left... .” 


. Ma’am, am I going to get you.” 


“Myrtle, .. . I would prepare myself for a livel suit that’s 
going to knock your head off.” 


“And you're going to have a live’ suit against you that’s 
going to knock your head off.” 


“Well, who’s going to p:~ me —fur the commitment that I 
got on my desk.” 
¥ : * ~ 
“IT have the commitment here, dated two days after ou! 
agreement was signed.” 
* S W * 
“Sy has [the commitment], dear. Sy’s at the life insur- 


ance company this very day.” 


“Now | have a commitment drawn by a major life insurance 
company. Okay? Payable to anybody w_.oever, a negotiable 


commitment.” 
* % on * * 


“T’ve spent twice what you gave on this bunch of two bit 
creeps.” 


lie. At trial, Gardner never proc: 2d any such commit- 
ment, any evidence of it, or a: y evidence of any ex- 
penditures in connection with it. Indeed, he could not 
even name the “major life insurance company” that had 
allegedly given it, any more than he could name it tc 
Mrs. Rupe. At last, under cress-examination, he ad- 
mitted he never had hs commitment at all. (Tr. 3082-86) 


Gardner's Case 


Gardner’s case consisted of three witnesses, two of 
whom—Patrick C; who represented BFL in relation 
to Fun Tyme after the critical events of January, 1975,* 
and Morton Berger, who represented Gardner wien he 

was sued by Barclay’s—were very brief. The other wit- 
ness was Gardner himself, who was on the stand for 
five full days Pict stcai two-thirds of which was 
direct and re-direct testimony). The jury thus had ample 
opportunity to assess his evedibility as well as the legi- 
timacy and credibility of his various defenses anc sain 
of “good faith,” many of which he reasserts in his ~ief 
9 this Court. 


* Carr also admitted, among other things, that BFL from the 
start expressed concern over collateral, and that the only L/C’s 
ever prepared by BFL were guarantees of $209,000. not $500,000, 
based on dollar-for-dollar collatera). (Tr. 2264-68, 2275-76). 
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ARGUMENT 
POINT | 


The Evidence of Gardner’s Guilt on Each Count 
Was Ample. 


As the foregoing Statement of Facts indicates, the 
Government’s case was overwhelming, and Gardnci’s 
defense rested almost exclusively on his own assertions 
of good faith as he set them forth during his five days 
of testimony.* This was a jury quesiion,** and the 
jury quite clearly rejected his defense. Indeed, given 
Gardner’s performance on stand (e.g., at one point he 
admitted to having been willing to testify te ‘anything” 
io escape a $€90 civil judgment, Tr. 2856A), » is hard 
to see how anyone could credit his claims. 


Nonetheless, Gardner devotes app’oximately two-thirds 
of his brief to this Court ‘App. Br. 3 79) to realleging 
tightened-up versions of some of the claims that he made 
from the stand, and, on this basis, arguing that the 
Government’s proof was insufficient on each and every 
count. No allegation, argument, or infereiace is put for- 
ward that was not put before the jury at trial, and re- 
jected by them. No defense is averred that does not rest 
here, as it did at trial, on an assessment of Gardner’s 
credibility. Under these circumstances, and given the 


See Knickerbocker Merchandising Co. V. United States, 13 
F.2d 544, 546-47 (2d Cir., L. Hand, C.J.), ceri denied, 273 U.S. 729 
(1926) (the “natural place to look” in assessing a good faith de- 
fense to commercial fraud is the defendant’s testimony on the 
stand). 

* United States Vv. Armantrout, 411 F.2d 60, 66 (2d Cir. 1969 
(“exclusive function of the jury”); Sparrow v. United States, 402 
F.2d 826, 828 (10th Cir. 1968) ; Hawley v. United States, 133 F.2d 
966, 970 (10th Cir. 1943) (citing cases from the 4th, 5th, 7th, 8th 
and 10th Circuits). 
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settled ruls that on appeal the evidence should be viewed 
in the light most favorable to the Government * with 
full weight accorded to “the right of the jury to determine 
issues of credibility, weigh the evidence, and draw 
reasonable inferences of fact’,** including any adverse 
inferences drawn from a rejection of a defendant’s 
testimony,*“* Gardner’s claims of insufficiency are 
totally frivolous. 


Accordingly, it seems unprofitable to reexamine as to 
each and every allegation Gardner now makes the conflict- 
ing evidence and inferences already thrashed out in the 
parties’ summations to the jury. However, a brief word 
seems in order as to Gardner’s chief claim on each of 
the Counts. 


Counts 1-4 (the White Holdings and Porklean Farms 
frauds). Gardner’s argument here, as set forth in Point 
I of his brief, is that “If, as the Governmen: claimed, 
Gardner obtained the advance fees simply to pocket and 
never coriplete the projects, and if as the Government not 
only claimed but proved, Gardne~ was penurious, why did 
he spend substantial sums and with Kirby do substantial 
work on the matters?” (App. Br. 16). Quite aside from 
the factual inaccuracy of its principal clause, the question 
is irrelevant: Gardner clearly induced White and Allen to 
give him money, not on the representation that, although 
bankrupt and needing to spend their money immediately 
on his own back bills, he would nonetheless try his best for 


* Glasser v. United States, 315 U.S. 60 (1942). 

** United States v. Greenberg, 584 F.2d 523, 524 (2d Cir. 
1976, per curiam), citing United States v. Frank, 494 F.2d 145, 
153 (2d Cir.), cert. denied, 419 U.S. & 1974 

#** United States Vv. Tramunti, 500 F.2d 1334, 1338 (2d Cir.) 
cert. denied, 419 U.S. 1079 (1974); United States v. Pui Kan Lam, 
483 F.2d 1202, 1208 n.7 (2d Cir. 1973), cert. denied, 415 U.S. 984 
(1974). 
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them, but rather the wholly false representations that 
he was a successiul and experienced expert in raising 
capital through European stock offerings and that he 
would use their money, together with at least $25,000 
of his own, to cover the start-up expenses of European 
stock offerings that would be carried out that very Spring. 
As Judge Sobeloff of the Fourth Circuit so clearly put 
the matter in affirming the mail fraud conviction in 
United States v. Painter, 314 F.2d 989, 943 (4th Cir.), 
cert. denied, 374 U.S. 881 (1963): 


“{N]o amount of honest belief that his corporate 
enterprise would eventually succeed can excuse the 
willful misrepresentations by which the investors’ 
funds were obtained. An investor. may be de- 
frauded if his reliance is induced by deliberately 
false statements of fact, and the defendant’s 
optimism as to the future is no defense.” 


Accord, e.g., United States Vv. Farago, 283 F.2d 772 (2d Cir. 
1960, per curiam); United St ‘es v. Tellier, 255 F.2d 441, 449 (2d 
Cir ), cert. denied, 358 U.S. 82" 1958): Greenhill v. United 
States, 298 F.2d 405 11 (5th Cir.), cert. denied, 371 U.S. 830 
(1962); Desver Vv. « ted States, 155 F.2d 740, 744 (D.C. Cir. 
cert. denied, 329 U.S. 766 (1946,; Hawley v. United States, 133 
F.2d 966, 970 (10th Cir. 1943 
Indeed, this Circuit, per Judge Learned Hand, has gone 
so far as to say that even full performance by a defendant is no 
excuse for taking a man’s money by fraudulent deception: 
“‘A man is none the less cheated out of his property, when 
he is induced to part with it by fraud, because he gets a 
quid pro quo of equal value. It may be impossible to 
measure his loss by the gross scales available to a court, 
but he has suffered a wrong; he has lost his chance to 
bargain with the facts before him. That is the evil against 
which the {mail fraud} statute is directed.” 
United States V. Rowe, 56 F.2d 747, 749 (2d Cir.), cert. denied, 
286 U.S. 554 (1932). Here, of course, neither White nor Allen 
received anything in return for the “fully refundable” advance 
fees that Gardner took, spent on himself, and never refunded. 
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Thus, any time or money Gardner allegedly spent in 
carrying out the projects was, at best, evidence offered 
in support of his claim of “good faith,” which the jury 
was free to accept or reject.* 


Counts 5 and 6 (the Barclays Bank forged checks 
fraud). Gardner ‘App. Br. 28-29) attacks the sufficiency 
of the evidence of the next counts, involving Gardner’s 
defrauding of Barclay’s Bank with two fraudulen. Metro 
Trust checks that he himself forged, by asserting: “It is 
not credible that Gardner would deposit a forged foreign 
check in a well known iuternational bank which does not 
credit the account until funds have arrived.” Once 
again, this claim is factually inaccurate and legally ir- 
relevant: what is or is not “credible” is surely the prov- 


* Moreover, it is just not true that Gardner spent either 
substantial time or money in trying to carry out his end of the 
White and Allen projects. As alread) forth in the Statement 
of Facts, the few steps that arguably re taken in furtherance 
of these ventures, such as the preparation of the brochure and, 
dubiously, Kirby’s trip to Europe (which, however, the jury could 
readily have viewed as just a fraudulent frolic), were the work 
of White’s own executives or of Kirby and were paid for, not out 
of the monies : vanced to Gardner for this purpose, but from 
further funds elicited directly from White and Allen. The only 
ostensible exception to this—-Gardner’s setting up of the two cor- 
porations, Ekalb and Niagara Falls—turns out upon inspection not 
to be an exception at all: as noted earlier, Gardner never used 
these shells in furtherance of the ventures (even though Kirby 
repeatedly asked him to send the corporate papers to Eurepe so 
that he could register them for the offerings), but rather used 
them as “fronts” in commiting his other fraudulent schemes. 
Indicative, too, of the poverty of Gardner's claim here is his at- 
tempt (App. Br. 2C, fn.) to cite to this Court as evidence of his 
expenses “budgets’’ (GX 29 and 30) whic he characterized at 
trial as “nonsense” (Tr. 2962 
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ince of the jury, especially where, as here, it relates to 
the question of intent.* 


Counts 7 and § ithe Fun Tyme fraud). With, respect 
to the Fun Tyme advance fee scheme, Gardner, in Point 
II of ..is Brief, again attempts to elevate what is at best 
a jury argument about good faith into an appellate claim 
of legal insufficiency, by the extraordinary device of argu- 
ing that the belated, dubious, and unsuccessful efforts of 
others to provide the financing promised by Gardner must 
not only be credited to Gardner but must be taken to 
conclusively refute any notion that his own blatant mis- 
representations were motivated by fraudulent intent. 


In support of this argument, Gardner spends all bu 
one sentence of his Point II describing the alleged efforts 
of Ivanoff, Vigevani, and Carr to secure financing for 
Fun Tyme in February and March, 1975. Aside from 
the fact that there is no evidence whatever that Gardner 
was more than very tangentially involved in any of these 
alleged efforts (whose very legitimacy was disputed by 
the Government’s witnesses), their timing renders the 
whole argument irrelevant. What Fun Tyme desperately 
needed, and what Gardner expressly promised to supply, 
was $500,000 in LC’s in 10 days from January 15. 
Gardner had not the slightest basis for believing he could 
obtain any L C’s in that time; he took, and spent, the 
advance fee, and only then began making inquiries. 


“Furthermore, the claim is factually inaccurate because 
Barclay’s did not in fact “not credit the account until funds have 
arrived.” This was what they were supposed to do, but, as Gard- 
ner knew from the two mis-creditings that Barclays had committed 
on his behalf in just the four months prior to the forged check 
fraud, they rather frequently failed to adhere to their rules. In 
the case of the forged checks, Gardner and Braunig were able 
to induce a similar error 
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Moreover, on January 29, four days after the last 
date by which he had promised the L C’s, and with Fun 
Tyme being pressed by its creditors, Gardner flatly 


stated, first on the phone and then in w riting for presen- 
tation to the creditors, that -he L C’s “have been issued 
and placed in the mail to the \ arious beneficiaries.” And 
he and Braunig repeated this falsehood to Fun Tyme 
well into February ‘¢.g., Tr. 1246). This flagrant lie 
would have warranted conviction by the jury even if the 
later alleged efforts of the others, on which Gardner now 
dwells at such length, had actually produced the promised 
L,C’s. As it was, nothing ever came of the later efforts 
but a proposal ‘much too late to do Fun Tyme any good) 
to give Fun Tyme the same $200,000 in L C’s that it 
could always have obtained from any local bank. 


Counts 9-12 ‘the Myrtle Rupe fraud). When he 
turns to the Myrtle Rupe advance fee scheme, Gardner. 
at Point III of his brief, once again tries to direct 
attention from the paramount facts of Gardner’s having 
obtained and kept money through the grossest kinds of 
misrepresencations by trying to focus instead on the 
(largely irrelevant) actions and intentions of others. 
The proof was overwhelming that Gardner had no basis 
at all for representing to Mrs. Rupe, in exchange for 
her last $14,000, that Ekalb could get her a fundable 
$700,000 commitment in a matter of days, let alone that 
Ekalb itself, if so requested, would fund it. And his 
later claim to Mrs. Rupe that he had in fact gotten such 
a commitment “two days” after she paid him her money 
was a total falsehood, designed to divert her from his 
fraud. 


Gardner, as he did in his argument to the jury at 
trial, seeks to draw attention instead to the misrepresen- 
tations allegedly made to him by Mrs. Rupe. Once again. 
this argument is both legally irrelevant and actually in- 


accurate. Assuming arguendo that Rupe made mis- 
representations to Gardner 1ot uncommon occurrenc: 
where desperate victims are concerned) this does not 
excuse his own blatantly fraudulent misrepresentations 
to her. As Judge Pierce, in line with settled law, charged 
the jury: 


“Likewise, since the devising of a scheme or 
artifice concerns a defendant’s conduct and intent, 
should you find that, as charged, a scheme to 
defraud existed, it is no defense that the victims 
themselves may have ‘de inaccurate representa- 
tion’ or entered it ements that they could 


r 


not fulfill.” (Tr. 34. ». 


At most, then, the claim the M's. Rupe made mis- 
representations to Gardner ws, even if credited, simply 
a factor to be weighed by the jury in assessing whether 
Gardner’s failure to perform ws simply a ‘good faith” 
reaction to discovering these misrepresentations, itself a 
subsidiary issue.** 


* This charge, in fact, is taken virtually verbatim from Judge 
Weinfeld’s much relied-upon charge in an advance fee case, 
United States v. Della Rocca, 72 Cr. 217 (SDNY 1972), aff'd 
from the bench, (2d Cir. 1972) (trial transcript at MP-123 
The identical charge was also delivered by Judge Owen in Lof 
land’s own trial, United States v. Lofland, 75 Cr. 769 (SDNY 
1975), aff'd from the bench, (2d Cir. 1976), where, not surpris 
ingly, part of Lofland’s defense was that Gardner had defrauded 
him! 

** Moreover, Gardner’s statement to this Court of the “mis- 
representations” allegedly made by Rupe reflects a most slipshod 
and inaccurate portrayal of the record. There was no credibl 
evidence whatever that Mrs. Rupe made any intentional misrepre- 
sentations to Gardner. Her conversations with Gardner were 
almost exclusively devoted to his representations about the 
funding he was going to get for her (Tr. 1741ff) Such mis- 
representations as were made, were to be found in the “package” 


[Footnote continued on following page] 


Count | J the Chara r / i . Gardner's 


final claim of insufficienc: p r. 13), is directed at 


the charge account schemes that Gardner committed with 


Braunig’s help Gardner claims that “The proof of re- 


the accounts Is a complete 


peated payments” into 
swer”’ to the charge. On the contra ry the payments 

ally all falling into the early periods of the accounts, wer 
a necessary element of the scheme’s success. If Braunig 
had simply opened an account and then defaulted. she 
would never have been able 1 1 her other accounts 


+ 


(both because she would receive a bad credit ratine and 
because she would not have available the one account 
to use as a reference 1 the next, as she repeatedly did 

Moreover, she would never have been able to establis} 
the “good” (through fi.ucdrlently based) credit rating 
that enabled her to get increased credit limits for her- 
self : her “husband” “S.M. Gardner.” As shown by 


the account records, as soon as sraunig had gotten an 


account switched to “S.M. Gardner” and the credit suffi- 


ciently extended, the charges mounted rapidly and the 
payments quickly trickled down to nothing. 


In any case, the argument about payments is like the 
argument about Gardner's alleged efforts to perform his 
contracts—no defense to having given fraudulent repre- 
sentations. The issuers of the credit card were entitled 


prepared by Lofland Some of these misrepresentations 
thot ‘e golf couse was completed were known as such to 
TATE ‘efore he entered into \.e agreement with Ruy since 
y. Sex. ale A to Gardner's agreement called for him t vide 
$125,000 for the completion of the ,olf course); while the others 
e.g., the plagiarizing of the Del Safari Club brochure) were not 
known to him, or envone else but Lofland, until long after the 
events in question (because they first came to light in Lofland’s 
own trial in late 1975 In either case, therefore, they could m 
have been the reason Gardner failed to perform his agreement 


with Mrs. Rupe 
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to have honest statements of Braunig’s and Gardner’s 
true credit status, not fraudulent statements even if 
backed by a willingness to make payments. When, for 
whatever reason, the payments stopped, the companies, 
as a result of the representations, were left without the 
protection they thought they had.* 


POINT Il 


The Barclays Bank Scheme Directly Depended on 
the Mails for its Execution. 


In Point 'V of his Brief, Gardner argues that the use 
of the mails in connection with his forged checks scheme 
(Counts 5 and 6) was not sufficiently related to the ex- 
ecution of the scheme to meet the 1equire:nents of United 


*Gardner also contends that “The Government, in addition 
failed *o prove beyond a reasonable doubt that Gardner had 
directed or controlled the applications filed several years before 
by Braunig.” The Government was not required to prove this, 
but only to prove that Gardner entered into the scheme and 
adopted it as his own, of which the proof was overwhelming, and 
included, among much else, Gardner’s inability to get credit in 
his own name or by his own application, his immediate and exten- 
sive use of Braunig’s credit cards the moment they were switched 
to the fictitious “S.M. Gardner” name, and his own false state- 
ments to the creditors to stave »%ff repayment of the accounts 
é.g., n one letter (GX 205) submitted to Master Charge, he dis- 
claimed certain charges for vouchers he attributed to Kirby, 
stating of Kirby (with whom he had been doing deals for years ) 
‘My acquaintanceship with him, happily, was shcrt lived.” In 
any case, the Government did indeed mount a considerable cir- 
cumstantial case to show Gardner’s participation in te scheme 
from the start, showing, for example, that, prior to Braunig's 
applying for any of these accounts, she had already entered into 
her reiationship with Gardner, in which he directed her every 
move. It was this proof, necessary to establishing the required 
agency connection between Braunig and Gardner, that Gardner 
elsewhere claims was “n-ejudicial’. 
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States v. Maze, 414 U.S. 395 (1974). The doc- 
trine of Maze has no applicability to Counts 5 and 


6, for the proof was overwhelming that Gardner and 
Braunig, as expressly charged in tne Indictment. know- 
ingly took ‘advantage of the extended delay foresee- 
able in the use of the international mails by Barclay’s 
Bank and its agents in the clearing and collection” of 
the forged checks to induce “Barclay’s Bank to credit 
|Braunig’s| account with the face amounts of said in- 
struments and [to] withdraw these amouns from her 
account prior to the time that Barclay’s Bank learned 
that these instruments were * Ise and spurious” (In- 
dictment at A-1l). Far m being an_ incidental 
after-effect as in Maze, the here of the international! 
mails in the clearing of the checks, and the accompanying 
foreseeable delay, were the linchpin on which the entire 
scheme depended. 


The act of forging the checks presented no problems 
for Gardner; the practical problem was how to translate 
forged checks inio genuine proceeds. But, as indicated 
earlier, both he and. Braunig had knowledge of the long 
delay that attended the use of the mails in clearing checks 
back to Canada. This delay gave Braunig and Gardner 
the breathing space they needed to try a less risky ap- 
proach, less likely to draw attention, than try.ng to cash 
the checks at once.** 

*In Maze, a mail fraud prosecution where the defendant had 
paid for items with a stolen credit card, the Government relied 
for the mailing requirement on subsequent mailings of the 
credit card vouchers after the defendant departed with the 
proceeds of the fraud; the Supreme Court reversed, holding that 
these mailings were +oo incidental to the scheme to be taken 
as being in execution of it, as required by the statute (18 U.S.C. 
§ 1341). 

** Conversely, the risk of trying to cash the forged checks 
immediately was a risk they would have had to take unless they 
knew, as they s9 clearly did, that the fraudulence of the checks 
*Semselves would not be exposed for many days to come because 
of the clearing delay resulting from the use of the international 
mails. 
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The approach they chose was trying to induce some 
bank employee to wrongly credit the checks under one 
of the standard “automatic” rules: the “three day rule” 
and the “seven day rule” (see Statement of Facts, sec 
tion D, supra). Accordingly, Braunig, dealing directly 
with various tellers at variou Barclay’s branches, made 
no attempt to cash the forged checks directly or immedi- 
ately, but instead attempted to eash checks against the 
proceeds of the first forged check on the third, seventh 
and seventh-business day following deposit. The third 
time, using a $75 check, she was successful. The bank 
proceeded to credit the proceeds under the seven day rule, 
and, starting with the little check and working back up 
to large ones, Braunig proceeded to draw out the entire 
balance ‘except for ten dollars). Again, however, she 
took enough time to avoid arousing suspicion, secure in 
the knowledge that the Canadian checks w still be 
wending their ways through the mails. In short, there 
was powerful evidence here of the mail-delay being a con- 
scious and, indeed, crucial, part of Gardner’s and Brau- 
nig’s scheme, giving them the necessary time both to 
induce the bank to erroneously credit the checks and to 
draw on them without creating suspicion.* 


While there appears to be no Second Circuit case de- 
cided after Maze dealing with the question of conscious 


* Any doubt in this regard was eliminated by the further 
proof that, just one month later, Gardner and Braunig reiied on 
the common knowledge of the slowness of the international mails 
in perpetrating thcir next scheme, the Fun Tyme fraud. Thus, 
when Scott Giody called to find out why the L/C’s which Gardne: 
claimed had been issued had not yet reached the tourist agencies, 
Braunig told him: 

“. . that the letters of credit were in the mail, and she 
did explain to me that they are coming from a bank in 
Switzerland, and being very well aware of the slowness in 
the postal system down in the Caribbean islands, especially 
coming from Europe, it was ‘inderstandable that there 
could be some delay.” (Tr. 1246; emphasis supplied) 
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reliance on a mailing delay to execute (and to realize the 
fruits of! a fraudulent scheme,* and while. in light of 


the “concurrent sentence doctrine. it is not necessary 


for this Court to reach the issue here, three Circuits 
that have recently coxsidered the applicability of Maz 
to analogous situations, such as standard check-kiting 
frauds ‘where delay is also relied on, though perhaps not 
so consciously or with so direct knowledge of mailing 
practices as was evident here!, have concluded that Maze 
does not bar prosecution. United States v. Street, 529 
F.2d 226 (6th Cir. 1976); United States v. Shepherd, 
511 F.2d 119, 120-22 (5th Cir. 1975): United States vy. 
Constant, 501 F.2d 1284, 1290-91 (5th Cir. 1974). cert. 
denied, 420 U.S. 910 (1975); United States v. Miles, 498 


F.2d 394 Sth Cir., per curiam r, Cé€ rt. de nie d,. 119 U.S. 


Howeve in those Hi Ircult t her a “Maze” 
question has arisen, this Court has he ) its limited appli- 
cability and has upheld prosecution under the mail fraud statute. 
E g..» United States V. Gre berg, 53 ‘20 ci, Oe 2d Cir. 1976; 

triam): Uy d Stat } t lo, 504 2d 126 (2d Cir. 

518 
also 


Lumbard, 


Since Gardner was sentenced to concurrent five-vear terms 
on Counts 1 through 12 of the ( its, ¢ nance on anv of 
the five-year counts other than nts 5 and 6 would render con- 
sideration of the Maze s liscretionary with thi Court 
Barnes v. United States, 412 U.S. 837, 848 n.16 (1973) - Hirabaya- 
shi Vv. United States. 320 ; 943); United States v. Ne ville, 
516 F.2d 13802, 1307 n.6 . 1975 cert. denied, U.S 

United States \ veller, 512 F.2d 182 185 n.8 (3d 

However, should | noted that the issue is not 
without importance to the administration of justice, inasmuch 
as the mail fraud statut appears to be the sole federal] Statute 
even arguably applicab o forged foreign check schemes, crimes 
which on their face wouid seem to call for federal prosecution, 18 
U.S.C. § 2314, for example, does not apply to foreign (as opposed 
to interstate) transportation of forged (as opposed to stolen) 


Instrumenis. 


4] 
1021 (1974). See also Judge Pierce’s written memo- 


randum in this case (A-23-24), denying Gardner’s 
“Maze” motion below.* 


POINT ill 


The Proof of Gardner's Similar Acts and Prior 
Convictions Was Properly Admitted. 


cumstantial evidence, the careful re-creation of all the 
relevant facts and circumstances that expose the hollow- 
ness of the defendant’s representations and the reality 
of his greed. At trial, Gardner sought to keep out most 


For example, in Street, supra, the Sixth Circuit held tha 

ard check-kiting scheme fell within the mail fraud 

statute and was not barred by Maze, because: “Essential to ti 

success of such a check kiting scheme is the delay caused 

bank collection process through use of the mails.” 529 F.2d at 
228; emphasis supplied Likewise, in Shepherd, another check 
kiting case, the Fifth Circuit held that Maze did not bar prosecu- 
tion of a scheme which ‘uniquely depended upon the check collec- 
tion process,” adding: “It was the delay that enabled Shepherd to 
receive the forced credit, and it was the use of the mails that 
caused the delay.’ 511 F.2d at 121-22; emphasis in original 
The only Circuit to seemingly take the opposite tack is the 
Seventh Circuit in Strauss v. United States, 516 F.2d 980 (7th Cir. 
1975), on which Gurdner here relies But although there is 
dictum in Strauss in which the Court indicates that the particular 
mailings on which conviction there rested were “not sufficiently 
related to the purpose” of the particular check kiting scheme to 
meet the requirements laid down in Maze (516 F.2d at 984). th 
issue was never realiv joined, cause the Government (perhaps 
influenced by the fact that Strauss had already served almost all 
of his 8-year sentence) conceded as much in its appellate brief 
516 F.2d at 982 an. 984). More essentially, the mailings in 
Strauss, unlike | and in the cases in the other cited circuits 
all occurred after Strauss had pocketed the proceeds of his fraud 
516 F.2d at 985 ‘consequently, the delay attributable to them 
could hardly be claimed to be central to the execution of the 


scheme, as it was here. 


of this proof through the hoary ‘ry of “irrelevant.” 
Now, on appeal, he mislabels it “similar act” evidence 


and declares it to have been “prejudicial.” * As this Court 


has so often stated, however, “The balancing of relevance 

against prejudice is primarily for the trial judge; and, 

without a showing of abuse, his exercise of discretion 
be overturned.” United States vy. Albergo, — 
, Dkt. No. 75-1279 (2d Cir., June 17, 1976). 
at 4215. 


in truth, only a small amount of genuine “similar 
act” evidence was introduced in this leng hy trial and 
it was accompanied by careful limiting instructions from 
the cautious District Court, who did not come close to 


abusing his discretion. As for Gardner’s prior convic- 
tions, it was he who chose to have them come into evidence. 


(a) The Evidence of Similar Acts. 


As in most fraud cases, the chief issue was inte? 


Or, as Gardner’s counsel stated in his opening: 

‘The defense is Mr. Gardner had no criminal 
intent. ... Was there any type of criminal intent 
involved in anything here? That is the ultimate 
question; that is the key question. .. . The ques- 
tion is the intent of Mr. Gardner. Is there any 
criminal intent?” (Tr. 77-78) 

On this issue of intent, the Government, as it had an- 
nounced it would well prior to trial, introduced two 
“similar acts” by Gardner. These acts—the Worldwide 
Securities scheme and the Canadian check-kiting scheme 
were both bank frauds, and thus were particularly 
relevant to evaluating Gardner’s intent with respect to 
the Barelay’s bank fraud counts ‘Counts 5 and 6). 
"See this Court’s rejection of a similar attempt at mislabel 
ing in United States v. Hinton, F.2d —, Dkt. No. 75-1402 
2d Cir., September 27, 1976), Slip op. at 5698 and 5707 
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Briefly, the Government’s proof of the Worldwide 
Securities fraud showed that in the Fall of 1972, or just 
hortly before the start of the events covered by the 
Indictment, Gardner and Braunig opened a corporate 
checking account at Underwriters Bank and Trust Com- 

under the name “Worldwide Securities Ltd.” (Tr. 

54-57; GX 86, 87). Gardner then undertook to develop 
a “relationship” with a young (and impressionable) bank 
officer, Neil Woods, meeting with him socially, picking 
him up in a chauffeured limousine, etc. ‘e.g., 1168-69, 
1545-46). Meantime, Gardner deposited into the account 
six out-of-state checks, totalling over $68,000 (Tr. 1171- 
72, GX 88, 90A-F). Gardner then prevailed upon Woods 
to permit him to start drawing against the as-yet-uncol- 
lected checks (Tr. 1160; GX 88). Ultimately, every one 
if the six checks “bounced.” (GX 88, 9O0A-F). In the 
meantime, however, Gardner was able to withdraw 
$32,000, which he never repaid ‘Tr. 1163-67, 1179; 
GX 28). 


The Government's proof of the Canadian check-kiting 
fraud showed that in March of 1976, two months after 
the filing of the Indictment in this case | while Gardner 
was in prison], Braunig journeyed to Canada with a set 
of detailed hand-written instructions from Gardner (GX 
109). These instructions listed the names and locations 
)f some thirteen banks, the names under which accounts 
were to be opened at each, the automatic clearing rules 

yj. “15 day hold,” “10 business day hold”) that were 
in force at each different bank, a listing of the checks 
that were to be drawn on insufficient balances at certain 
hanks, where these checks were to be deposited, and other 
such details—in short, a manual for committing a check 
“kite.” Gardner also provided his passport, Master Charge 
and Bank Americard credit cards, letters from him to 
banks where he already had accounts, checks, checkbooks, 
and other paraphernalia. ‘GX 410, 411). Following the in- 
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structions, Braunig, over a matter of a few days, opened, 
with minimal balances, numerous bank accounts in 
Toronto and in Montreal, where she also reactivated sey 
Gardner’s old accounts. She then deposited int 

the four Toronto banks four fraudulent $7.500 

on four different banks in Vancouver. for 

al ot $30,000 in de i Before these checks could 
“bounce”, she deposited into eight Montreal banks, checks. 
alling approximately $30,000, that were drawn on the 
accounts. Finally, she immediately began writ- 

on the Montreal accounts to whomever would 

in exchange for genuine ;roods and sei vices. 

For example, she exchanged one such check for $3,000 in 
ly negotiable travelers checks. While trying to nego- 
her such check in a Montreal bank. she was 

vith the aforementioned instructions and para- 

her person. (GX 407-411; Tr. 1011-1065). 

probative value of these two similar acts 

in assessing Gardner’s intent in connection with the 
Barelay’s Bank scheme is obvious. Their introduction 
to evidence, which occurred toward the middle of the 
‘rnment’s case and occupied about a half day’s testi- 
iltogether in a trial lasting more than four weeks. 


? + 


accompanied at every point by careful limiting in- 
ructions from the Court, directing the jury to considei 
the evide only, if at all, on the question of Gardner's 
196-7, 1010-11, 11538, 1177, 1543). This 
instruction was repeated in the Court's charge at 
the close ol the Case. ry 3432-34, 4 -231-33 6 More- 


over, even after Gardner had taken the stand and testi- 


nce 
Res 


intent 


fied in his own defense, the cautious and scrup::'ous Dis- 


trict Court prohibited the Government from cross-exam- 


The day following Gardner's conviction in the instant case 
Braunig pled guilty in Montreal to 18 counts of fraudulent 
check kiting 


15 


ining Gardner about either of the sin ‘lar acts (Tr. 2838- 


12). Lastly, the Government on sum nation barely men- 


tioned the similar acts, and strictly in reference to intent. 


Given this small amount of similar act proof, its high 


probative value, and the careful limitations with which 


the trial judge surrounded its presentation, it is frivolous 
tor Gardner to contend here that Judge Pierce abused 

“wide range of discretion” accorded him in admitting 

h evidence. United States v. Santiayo, 528 F.2d 11380, 

cert. de nied, — US. = (1976). The 

ell established in this Circuit that “Evidence 

of prior criminal acts is admissible unless offered solely 
to prove criminal character or disposition or the proffered 
evidence is of such a highly prejudicial nature as to 
overwhelm its probative value.” United States v. Mag- 
nano, F.2d , Dkt. No. 76-1011 (2d Cir., Sept. 7, 
1976), Slip op. at 5477 (emphasis supplied). Accord, 

United States v. Santiago, supra, 528 F.2d at 1134: 

ed States v. Papadakis, 510 F.2d 287, 294 (2d Cir 

denied, 421 U.S. 950 (1975); United States v. Dea- 
ton, 3881 F.2d 114, 117 (2d Cir. 1967). See also Rules 
104'b) and 403 of the Federal Rules of Evidence. 

In an alitempt to buttress his argument about similar 
ucts, Gardner, playing fast and loose with the record, 
tries to pin the label “similar act” on evidence that was 
actually introduced as part of the proof of the charges 
in the Indictment.* For example, he lists as similar act 

Gardner’s experienced counsel recognized as much 
ted a “similar act” instruction to the jury except 
on the occasion of the introduction of the two actual similar acts 
Worldwide Securities and the Canadian check kite. Indeed, as 
the introduction of some of the items referred to in Point V 
of Gardner's brief, Gardner's trial counsel did not object at all 
any ground Only on appeal, with the aid of newly-appointed 
unsel, does Gardner suddenly claim that these items constituted 
“similar acts. 


trated through his 


accounts at B: relay’ Bank 


PACLIONS are reterred 


han three times in the Indict- 
actions n these two 
the proof 
and 6, fo) 
vliedge of 
Finally, 


the specifi Traudulent transaction involving the S.M. 


Gardner account at Barclays (set up in a fictitious 


ub account at Barclays ‘set up with 

‘S.M. Gardner, President”), 

nharges under Count 13, the 

‘utious name count, which expressly charged the de- 


frauding of “banks.” * 


Gardner’s other claims as to what came in as ‘‘sim- 
even iess support in the record. 
they are items (often extremely 

introduced either as circumstantial] 

the crimes charged in the In- 


issues raised by the defense. 


services and facili 
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The Introduction of Gardner's Prior Convictions 


Gardner was convicted in 1973 of conspiracy to mani- 


ulate stock through false and misleading statements, and 


in 1974 of knowingly receiving and concealing stolen 


‘urities. Gardner, in his own direct testimony, dis- 
cussed these prior convictions at some length, and thus 
waived any objections he might have had to their earlie 
admission; in any case, their earlier admission came as a 
direct result of his own tactical decision. 

Prior to the commencement of trial (see Tr. 25) the 
Government made a written offer of proof regarding a 
critical moment in the Porklean Farms fraud. when 
Allen first stopped payment on his second and third 
$5,000 advance fee checks to Gardner and then, a few 
days later, sent $5,000 to Kirby directly (see Section B 
of Statement of Facts, supra.) The Government noted 
that, if these events were introduced without more. it would 
appear that, rather than Gardner’s failing to perform the 
Porklean project (as was the case), Allen had voluntarily 
terminated his agreement wth Gardner and, as the defense 
claimed, had turned to working just with Kirby. What 
had actually happened, as Allen was prepared to testify, 
was that in mid-March, Allen had heard .from Joseph 
Fuger, and later had confirmed with Probation Officer 
Peter Cosmides, that Michael G.rdner had two recent 
convictions, and was facing possibly imminent imprison- 
ment; this led Allen to stop payment on his two out- 
standing checks to Gardner (Gardner having already 
cashed an earlier $5,000 check from Allen). But when 
he talked to Gardner about this, Gardner lied and said 
the convictions must belong to some other Michael Gard- 
ner ‘a common name}. This fraudulent misrepresenta- 
tion was accompanied by talk of Kirby’s great progress 
in Europe and this was seemingly confirmed by Kirby 
himself, who called from Europe and urged Allen to 


and Kirby, h ct $5.000 


he advance fee. 


In its offer of proof, the Government offered to mini- 
mize any prejudicial spillover from the introduction of 
this highly elevant testimony Dy instructing Allen to 
refer to Gardner’s prior convictions as simply “negative 


information” without further elucidation. (See the Gov- 


nment’s Offer of f, p. 3). Judge Pierce expressly 


ruled that such a restric was unnecessary and, in- 
deed, might be misleading t le jury, and that the 
| 


Government could introduce the actual conversation 


Tr. 133-134 In so ruling, Judge Pierce had the great 
ight of authority on his side. As this Court stated in 
Vv. Eury, 268 F.2 7, 520 (2d Cir. 1959): 

have so often held, evidence relevant t proof 

of one crime is not incompetent because it discloses the 
commission of another.’”’* Indeed, as Judge Weinstein 


and Professor Beryer have observed (citing cases): 


“At times it may he quite impossible to prove the 


case without revealing other crimes. The court 


vernment witness 
9d Cir 1966 


‘rnment’s dire 


287, 
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‘annot fragmentize the event under inquiry 


an understanding of the event in estion, or if 


description of the immediate circumstances. re 


veals other crimes than those charged, exclusion 
ad to a highly artificial situation at the trial 

making understandable testimony unlikely.” 

Weinstein & Berger, Weinstein’s Evidence 


OS! at 404-45). 


Notwithstanding this invitation to introduce the speci- 
fie testimony regarding Gardner's prior convictions, the 
Government, In an excess of caution, voluntarily con- 
sented (Tr. 134) to the request of Gardner’s counsel that 
Allen vefer to Gardner's convictions on his direct. testi 
mony as simply “negative information,” provided the 
defense did not take advantage of this concession to try 
on cross-examination to portray 2 false picture of thes« 
events to the jury See also p. 6 of the Government’s 
Offer of Proof.) 


Consequently, Allen limited his direct testimony ac- 
cordingly (Tr. 175 ff. On cross-examination, however, 
Gardner’s counsel, in an apparent change of strategy,* 
proceded to cross-examine Allen at great length about 
his failure to pay more than $5,000 of the $15,000 
advance fee directly to Gardner, strongly suggesting 
that Allen had broken with Gardner in bad faith (« q., 
Tr. 306, 342, 356, 357-58, 371, 372) (whereas the truth 
was that he had stopped payment for a very good reason 
and, only when Gardner misled him frther regarding 


From his opening, Gardner's counsel had hinted tha 
Gardner would take the tand Allen’s direct testimony was 
powerful and incriminating thac Gar ‘” may well have recognized 
that his only ssible defense would come from testifying himself 
accordingly there was no longer any question that his convictions 
would come in sooner or later, and he could afford to pursue a 
line of attack that risked “opening the door” to their immediats 
introduction. 


, 
his convictions, hi: é conta l hroug! 
thi ae T m4 ; 
his cross-examir Or r) he ( nment ex 
press airected rit tlentior I ty ner s uunsel to 
‘ { ha ft ne t nued down oad ne Gov 
ernme! ould er! ( ] elic Tron 
‘len the precise dé Ss oI he nad ee! told 
‘ ! CGardn l t ( 1 oO make 


Allen’s behavior « pili le ! aL er? ‘ 1)"\ } 
be misled. Fully forewar Gardne coumse n the 
ery nex breath col nue it ne 0 ro 
examination, and, indeed, concluded his cruss-eXamin: 

tion of Allen on this very theme ‘Tr. 357-58 371-72 
Unde he circumstance the Government, with the 
{ i! tu ippro T) 73 ff.). now had no choice 
but to elicit on redirect the full and ual conversations 
Tr. 377 see l/nited States v. ¢ niff, 521 F.2d 566. 
970 (2d Cir.), cert. denied. U.S (1975).* 
This was accompanied by caret il limiting instructions 
or the Court vi that were repeated in its 
charge at the close « he case (Tr. 3406, A205 
Gardne) brief, without any mentor f this sequence, 


nakes the argument, based on defens ‘xhibit MTL (a 
‘etter from Allen dated March 22, A-150. that the de- 


fense declined to ask Allen about at all, during his 
testimony) that Allen was never misled by Gardner’s 
false denial of his prior convictions. or in any case 
his being misled was not “the prelude to any acts by 


Allen” ‘App. Br. 36). and hence the proof should not 
] I 


see also United Stati V Finkelstety 26 F.2d 517, 527 
s 1 Cir, 1975 Vause v. U d Stat 3 F.2d 34¢ 2 dd 
Cit ert. denied, 284 U.S. 661 1931 Indeed, after the false 
mpre ! created x xaminatioy t n leter the 
tri ourt was virtually obligated to admit the full onversation 
t prevent limitation of evidence to warp the truth and conf 
I ! i 1 15 F.2d 416, 122 (24 Ciy 
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have been admitted. Yet once again Gardner’s argu- 
ment is factually inaccurate and legally irrelevant. 
It is factually inaccurate, because Allen expressly testi- 
fied that he relied on Gardner’s false denial in going 
forward with the deal and sending the $5,000 to Kirby 
(e.g., Tr. 377). Thus, at best, there was a credibility 
issue: one which the defense, citing the very defense 
exhibit in question, argued extensively on summation, 
but which the jury nonetheless rejected. 


More importantly, Gardner’s argument is legally ir- 
relevant because the question for the jury (as they were 
instructed) was whether Gardner’s false denial of his 
convictions was a deliberately fraudulent misrepresenta- 
tion “reasonably calculated” to deceive persons of “or- 
dinary prudence”, not whether it succeeded in deceiving 
Allen, let alone whether he relied on it. United States 
v. Regent Office Supply Company, 421 F.2d 1174, 118] 
(2d Cir., 1970); United States v. Andreadis, 366 F.2d 
423, 481 (2d Cir. 1966), cert. denizd, 385 U.S. 1001 
(1967). 


In any case, the entire issue became moot when 
Gardner testified in his own behalf.* By waking the 
stand, he fully opened himself to the introduction of his 
recent prior convictions by way of impeachment—-there 
being no question that they would have been admitted for 
this purpose, pursuant to Rule 609(a), Federal Rules of 
Evidence. Rather, he brought them out on his direct 
testimony (Tr. 2292 ff.), in order to give an “explana- 
tion” of them that tended to minimize their significance. 
Under these circumstances, the law is clear that he fully 
waived any objection to their prior admission. United 
States v. Vario, 484 F.2d 1052, 1054-55 (2d Cir. 1973), 
cert. denied, 414 U.S. 1129 (1974). 


*There is not the slightest suggestion anywhere in the 
record that Gardner would have chosen not to testify if his 
convictions had been excluded earlier. Assuming the prominence 
of this issue he doubtless would have made this fact known if 
he intended to avoid the claim of waiver. 


POINT IV 


The Testimeny of Gardner's Wife Was Properly 
Excluded; The District Court Correctly Barred Gard- 
ner’s Counsel From Referring On Summation To The 
Bill of Particulars and From Introducing Proof of 
Gardner’s Acquittals; and Gardner, Not Guthrie, 
Was The Principal In Count Eleven. 


In Point IV of his Brief, Gardner attacks a numbe) 
of the District Court’s rulings excluding various offers 
from the defense. Even if these rulings had been errone- 
ous, they were on minor questions and would at most 
constitute harmless error. However, none of them was 
erroneous. 


The first such ruling attacked by Gardner is the 
Court’s decision to prohibit the testimony of Gardner’s 
wife. At the outset of trial, the District Court issued the 
standard order for the exclusion from the courtroom of 
both Government and defense witnesses (Tr. 27). Gard- 
ner’s wife, who was present from virtually the outset of 
the case, remained, listened to the testimony of the vari- 
ous Government witnesses and looked at the Government’s 
exhibits ‘d, as the Court later noted, assisted the de- 
fense ¢ y in the presence of the jury (Tr. 2287). 


The Government finished its case: arguments were 
heard as te sufficiency; the defense finished its own first 
witness (Carr)—and still Mrs. Gardner remained in the 
Courtroom. Only then did Gardner’s counsel move to 
call Mrs. Gardner as a witness. He made absolutely no 
showing that her testimony related to some new or un- 
expected point. On the contrary, his offer was “Her 
testimony would be that she would identify herself and 


~o 
oo 


that she was in Europe on some of {Gardner’s}] business 
trips and saw some people there. (Tr. 2286).* 


Under these circumstances, if the Court had not ex- 
cluded Mrs. Gardner's testimony it would have made a 
total mockery of its exclusion order. In any case, the law 
is clear that exclusion under such circumstances is well 
within the trial court’s discretion. United States v. 
Kiliyan, 456 F.2d 555, 552 561 (8th Cir. 1972) (testi- 
mony of defendant’s wife excluded); Nick v. United 
States, 531 F.2d 936, 937 (&th Cir. ibe United States 
Vv. Calhoun, 510 F.2d 861, 867-69 (7th Cir. , cert. denied, 
421 U.S. 950 (1975). 


Gardner next complains that, even though the Govern- 
ment was permitted to introduce evidence of Gardner’s 
two prior convictions (see Point III, supra), Gardner was 
not permitted to introduce evidence of his prior acquittals. 
Specifically, when Gardner took the stand, he began his 
discussion of his first conviction by stating “I was ac- 
quitted of the other counts, but convicted of the conspiracy 
count...” (Tr. 2292). The Government, correctly an- 
ticipating that Gardner would then attempt to testify to 
his acquittals in other cases, moved at side bar to exclude 
such further testimony on the ground that, while the 
convictions had previously come in as proof of a specific 
fact at issue in the case (to wit, the misrepresentation to 
Allen), Gardner’s acquittals were not evidence of any 
fact at issue in this case. In response, Gardner’s counsel 


*The issue of Gardner’s business trips and the people he 
met in Europe, far from being new, had been raised by the 
defense in both its opening and in its cross-examination of 
virtually every Government witness. Later Gardner himself 
testified about it at length. Moreover, the Government never 
contested that Gardner had gone to Europe or that he had met 
with various associates there: what it had contested was on what 
business he had gone and who paid for his trip, issues as to which 
there was no offer of proof regarding Mrs. Gardner’s testimony. 
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offered as the sole relevance for the acquittals the fact 
that the jury should be made aware of the fact that 
Gardner was in the courthouse on the day the agreement 
with Mrs. Rupe was signed (Tr. 2293). As the Court 
pointed out, this fact could be brought out without refer- 
chee to the acquittals,* and, moreover, the acquittals them- 
selves would not in any way establish this fact. Gardner’s 
counsel having failed to offer any relevant reason for the 
admission of the acquittals, the Court had no basis to 
admit them and therefore did not. 


Next, Gardner complains that he was not permitted 
to refer on summation to the bill of particulars. At the 
end of the trial, Gardner’s counsel offered as an exhibit 
in evidence the Government’s bill of particulars (Tr. 
3159). This novel offer was of course denied. He then 
joined the motion of his codefendant Guthrie to refer to 
the bill in summation (Tr. 3161) and to show it to the 
jury (Tr. 3206) on the ground, not that the Government 
had proven something outside the scope of the bill of 
particulars, but simply that (in some way never specified 
at the time of the offer) the Government had not proven 
every particular it had specified in the bill. It is ele- 
mentary that “The bill of particulars is not evidence of 
itself,” and that its sole function “is tu -nable the accused 
to prepare for trial and to prevent surprise.” United 
States v. Murray, 297 F.2d 812, 819 (2d Cir.). cert. 
denied, 369 U.S. 828 (1962). Consequently, Gardner’s 
claim is frivolous on its face. 


Finally, in addition to these evidentiary points raised 
in Gardner’s Point VI, mention should be made of his 
claim, made as part of the “Conclusion” section of his 


fact that he was in 
sigred and through- 


brief ‘App. Br. 45), that Co. t Eleven should be dis- 
missed “because Gardner cannot aid and abet when 
Guthrie, the principal, was acquitted.” Count Eleven wa 
one of the four counts comprising the Myrtle Rupe 
scheme. The Government at all times contended that 
Gardner was the principal of this scheme, and that, if 
anyone was the aider and abettor, it was Guthrie. 
Gardner. while maintaining his innocence, likewise ad- 
mitted that he was a principal in the transaction and that 
Guthrie was merely a “finder.” Guthrie took a similar 
position. Accordingly, the claim that Gardner was ccon- 
victed on this count as an aider and abettor is wholly 
without support in the record.* 


ounsel appears to have been led into 
making this erroneous claim by the fact that the specific inter- 
state telephone call relied on as the jurisdictional basis for Count 
Eleven was a cai] between Guthrie ané Myrtle Rupe (in which 
Guthrie told Rupe that Gardner was geting her financing). Of 
course, there is no requirement under the wire fraud statute that 
the jurisdictional! use of the wires involve the principal defendant, 
or, indeed, any defendant at all. It need only be shown that it was 
a use of the wires that foreseeably followed in execution of the 
scheme, as this call clearly did. As Judge Learned Hand stated 
in rejecting a similar defense objection under the mail fraud 
statute, there is no requirem-*: that a defendant personally 
deposit the jurisdictional matte in the mails or even authorize 
its deposit; rather “it is enough if he knows that in the execution 
of the scheme letters are likely to be mailed, and if in fact they 
are mailed.” United States v. Cohen, 145 F.2d 82, 90 (2d Cir. 
cert. denied 323 U.S. 799 (1944). Accord, e.g., United States v. 
Perkal, 530 F.2d 604, 606-07 (4th Cir., 1976), and cases there 
cited. And see United Stetes v. Kelner, 534 F.2d 1020, 1023 (2d 


Cir. 1976 
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POINT V 


The District Court Did Not Abuse Its Discretion 
In Denying Gardner’s Moticn For A Competency 
Hearing and Examination. 


Gardner, who evidenced throughout trial his compre- 


hension of the charges against him and his ability to assist 


in his defense, not only by providing the very llest assis- 


ance to his counsel but also by giving five days of lucid, 
pertinent, and clever ‘albeit fapricated! testimony, none- 

argues, in his final point on appeal, that the Dis- 
trict Court abused its discretion in denying his untimely, 
bad-faith motion for a competency hearing and exam- 


ination. The claim is without merit. 


Gardner had resorted to one delaying 

another, none of whi however, had been 

successful.* On the morning of Gardner himself 
produced a seven-page “Motion For Dismissal” (Court 
Ex. 1). Six pages were devoted to setting forth various 
claims for dismissing the indictment or adjourning the 
trial that Gardner had raised previously and that the 
Court had previously denied. But the ..otion also raised, 
for the first time in all the extensive period preceding 
trial, the allegation that Gardner was incompetent. N« 
underlying specifics were alleged to support the econclu- 


sion of incompetency; and one may well wonder how 


For example, following Brauni 
her and Gardner's check 

the absence 

when the 

otaped deposi- 

| present and 

gists n 1 rn D ‘ict of 

esiding, Gardner promptly withdrew his 


pro se papers that on their face showed Gardner's full 
comprehension of the issues and demonstrated his con 
siderable avilities to assist in his own defense could be 
said to provide a basis for an incompetency motion. 
Nonetheless, the motion asked that the trial be adjourned 
until a psychiatric examination could be made of Gard- 
ner’s competeucy pursuant to 18 U.S.C. § 4244. 


This was a rather obvious tactical ploy, and Judge 
Pierce saw through it: 


“THE COURT: I will not entertain such a 
motion at this time. It is untimely and absurd 
that the application would be made at this late 
stage. This matter began by an indictment filed 
in May of 1975. 


I have no quarrel with you, Mr. Fischer |Gard- 
ner’s trial counsel]. I gather that you have been 
handed these papers at the last moment yourself 
and that, as Mr. Gardner’s attorney, you have 
undertaken to present the application. 


The application will not even be entertained. 
given the Court’s interpretation, from all that has 
occurred up to this point, that the defendant Gard- 
ner is perfectly competent to stand trial. There 
is no evidence whatsoever at any time heretofore 
that Mr. Gardner has not been competent to stand 
trial or to make his defense or to confer with 
counsel. It has been evident to the Court for 
months that Mr. Gardner has cooperated with his 
attorney in making scores of motions. . . . I du 
not believe that I am called upon to allow litigants 
to toy with the process, and that’s what I consider 
this to be.” (Tr. 7). 
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A factual showing of reasonable cause houlti 
support the motion for such an examination. It 
is within the trial court’s discretion whether to 
take evidence on the issues of fact, if any, raised 
by the motion. . . . In the instant case. we hold 
that, upon the showing claimed to have been made 
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Accordingly, the District Court’s findings were well 
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pears for disturbing them here. 


In addition to the cases cited in Ha ee, especially, United 
States V. Curtis, 520 F.2d 1300, 1304 (1st Cir. 1975 Coffin, C.J 

irt did not abuse its discretion in refusing to order a 

examination the defendant], whose competence 

idge had ample opportunity to assess during this 

and United States Hill, 526 F.2d 1019, 1028 (10th Cir 

1975 f denied S 1976 (“The trial judge was 

cting within his range of discretion when he denied the motions 

ror psychiatric examination on the ground of lack of good faith 

in making the motions” 


CONCLUSION 


The judgment of conviction should be affirmed. 
Respectfully submitted, 
ROBERT B 
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